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1. May a class action be maintained on behalf of a class con- 
sisting of 100,000 members where; 


(a) 99.6% of the class members are non-resident 


ehlales ~ + s A o 3 loa 5 -4 ra) 
(ob) a judgment in an American class action will 


respective countries; 
(c) pending proceedings concerning the same dis- 
ute are being actively litigated abroad by 
J 
395 members of the purported class; 
a ee 


» adjudication of 


foreign law and pendent claims, and resolu- 


(e) individual questions of law and fact concern- 
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ing reliance, materiality, causation 
plicable laws predominate over questions com- 
mon to the class; and 

; (f) plaintiff is not typical of the class he seeks 
to represent because he ts an American resident 


who purchased shares before the publication date 
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This is an appeal by defendant Bernard Cornfeld 
("Cornfeld") from an order by Judge Robert L. Carter of 
the United States District Court, filed and entered Decem- 
ber 4, 1974, which directed tt the first notice of any 

given to a 0,0 nember class*, and 
action may be maintained 
ection by plaintiff as the representative of all 
persons who purchased the common stock of IOS in three 


public offerings in September 1969. 


ad that recipients would all be members of 


background facts relating to this appeal 


set forth at length in the brief of Arthur Andersen 


& Co. on appeal from the Decemb 4, 1974 order and are 


* The complaint estimates that the class consists of 
e 


100,900 people. (5A) The noti 
with a partial settlement of the 


approved in connection 


Co., Inc., Pierson, Heldring & Pierson, and Smith, Barney 
& Co., Incorporated, with plaintiff. (283A) 


#® References are to the Appellants' Appendix filed in 
appeal 75-7038. 


*#*® The related class action appeal by co-defendant Arthur 
Andersen & Co. has been assigned Docket No. 75-7079. 
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This is the first opportunity Cornfeld has had 
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ek review of the District Court's invocation of class 
action procedures. The present action was commenced on 
December 9, 1971. Plaintiff, however, made no attempt to 
serve Cornfeld for 17 months -- until May 15, 1973. Al- 
though Cornfeld was availab 
New York and California, as well as in Europe, plaintiff's 
first effort to serve him was made by an attempted sub- 
Stituted service in California on the day following Corn- 


feld's widely publicized arrest and imprisonment in 


During tuat seventeen month period plaintiff 
actively litigated this action against ten other defendants, 
who had been served promptly. On April 7, 1972 -- more 
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* Plaintiff apparently concedes the invalidity of that 
purported service. In February 1974 -- 26 months after 
this action was filed -- plaintiff served Cornfeld by 

mail at the Swiss jail where Cornfeld was incarcerated. 


(278A) 


ticipate in that motion and was thus denied any voice in 
the consideration of the class action question. 
In February 1974, pursuant to the order of 


Judge Sylvester J. Ryan dated December 20, 1973, Cornfeld 


made a motion to vacate or modify Judge Frankel's class 
action determination which had been expressly made 
tentative and subject to review by the judge to whom this 
case was assigned for all purposes (Judge Carter). (192A- 
1, et seq) 

In his December 4, 1974, order, without expressly 
deciding Cornfeld's motion, Judge Carter nevertheless di- 
rected that the first notice be sent to all class members 
advising them, inter alia, that class action treatment had 
been granted.* This order was implicitly a denial of Corn- 
feld's class action motion, and was also the first formal 
order of Judge Carter which unconditionally directed that 
this case be granted class action status. Because of 
the plaintiff's inexcusable delay in prosecuting his 
action against Cornfeld, this order is Cornfeld's first 
opportunity to appeal the granting of class action treat- 
ment. 
* The mailing of the notice has been stayed by this Court 


pending the determination of the appeal concerning subject 
matter jurisdiction (Docket No. 75-7038) 
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THE CLASE ACTION ORDER 
IS APPEALABLE 


In Kohn v. Royall, Koegel & Wells, 496 F.2d 1094 


New York, 501 F.2d 639 (2d Cir. 1974), this Court adopted 
a three-pronged test for determining the appealability of 
class action orders: 

"ti Whether the class action determi- 

nation is ‘fundamental to the further 

conduct of the case;' 

"(2) whether review of the order 

is 'separable from the merits;’ 

"(3) whether that order will cause 

‘irreparabie harm to a defendant 

i> cerms of time and money spent 

i. defending a huge class action 

! " 

Kohn v. Royall, Koegel & Wells, supra, 

at 496 F.2d p. 1096. 
See also Herbst v. International Telephone and Telegraph 
Corporation, 495 F.2d 1308 (2a Cir. 1974) These guidelines 


are clearly satisfied by this appeal. 

First, class action determination is clearly 
fundamental to the further conduct of this case. Plaintiff 
purports to represent 100,000 class members throughout the 


world who purchased IOS stock under three offerings in 
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September 1969. Less than 400 of those purchasers were 
American citizens, and less than 40 were Aierican residents. 
The defendants contend that even assuming 
the District Court has subject matter jurisdiction over 
this controversy, fundamental policy considerations re- 
quire that the class be limited in size to American pur- 
chasers or to American residents, who all bought in 
only one of the three offerings. (See infra, pp.46-49 ). 
Furthermore, fundamental questions of not 
e"ass -- which Judge Frankel characterized as the "key- 
ston ... matter of notice" -- must be resolved (see 
infra, Pp. 31-32,48-53), as well as the 
of whether the notice must require members to affirmatively 
opt-in to participate in this action to avoid one-way 
intervention and the lack of res judicata effect in foreign 
courts of a judgment in a class action here (See infra, 
PP. 22-27 )- 

The second test for appealability is also met 
here. Consideration of the class action question does 
not require an analysis of the merits of this case under 
American securities laws or the pendent claims raised by 
plaintiff and the class members. This is particularly 
true here where the only discovery to date has related 


to the threshhold issue of subject matter jurisdiction. 


The third guideline -- whether the order will 
cause irreparable harm to the defendants in terms of 
time and money spent in defending this class action 

-- is also overwhelmingly satisfied. Vast sums of 
money and a4 great deal of time have already been ex- 
pended by the defendants. Seven depositions have been 
conducted, thousands of pages of documents have been 
produced, extensive motion practice has been conducted 


- 


and two appeals have been prosecuted. To date, the 
area of inquiry has been limited to subject matter 
jurisdiction and the class action issue. No prelim- 
inary proceedings have borne upon the merits. 

If this action proceeds as a class action on 
behalf of 100,000 purchasers seeking $110,000,000 in 
damages, the defendants will be required to spend 
enormous sums of money in their defenses. These 
problems are compounded by the fact that 99.6% of the 
estimated 100,000 member class are foreigners resi- 
dent al] over the world. A reversal of the decision 
below to grant class action status -- or modification 
of the class to American citizens or residents -- 
will obviously have a substantial impact on the fur- 
ther conduct of this case. No reason exists to re- 
quire the defendants to wait until after a final 


judgment in this action before this Court reviews the 


class action issue. The defendants should not be put 


to the further expense of defending this huge class 
action if, as they contend, class action procedures 
are totally inappropriate here. 


As the Court stated in Cohen v. Beneficial 


"This decision appears to fall in 
that small class which finally 
determine claims of right separable 
from, and collateral to, rights 
asserted in the action, too im- 
portant to be denied review and too 
independent o use itself to 
require that j 

tion be defer 

is adjudicated. 


e con 
1 the whole case 


POINT II 
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CLASS ACTION STATUS SHOULD HAVE BEEN 


DENIED OR RESTRICTED 


A class action determination cannot be made by 
a slide-rule formula; rather, it depends upon a weigh- 
ing of claimed benefits against administrative diffi- 
culties, fairness to the class and tie defendants, and 
the availability of alternative procedures. As Judge 


Pollack observed in Morris v. Burchard, 51 F.R.D. 53¢ 


536 (S.D.N.Y. 1971): 


"Class action, so instinct with 
benefits, is also fraught with mis- 
chievous effects, capable of over- 
whelming the judicial machinery and 
of imposing both unfair burdens and 
untoward procedures on the participants." 


Moreover, the lower courts have been admon- 
ished not to utilize the mechanism of a class action 
to expand the Jurisdiction of the court, i.e. to 
assume jurisd? tion over actions or persons who would 
otherwise have no business before the district court. 
In Snyder v. Harris, 394 U.S. 332, 341 (1969), re- 
hearing denied, 394 U.S. 1025 (1969), Mr. Justice Black 
spoke to this issue as follows: 

"There is no compelling reason for this 

Court to overturn a settled interpretation 

of an important congressional statute in 


order to add to the burdens of an already 
overloaded federal court system. Nor can 


| 
| 
| 
| 
| 


we overlook the fact that the 
Congress that permitted the 
Federal Rules to go into effect 
was assured before doing so that 
none of the Rules would either 
expand or contract the jurisdic- 
tion of federal courts." 


manded, U.S. » 94 S.Ct. 2140 (19 
the court stated: 
"Amended Rule 23 was not intended 
to affect the substantive rights of 

the parties to any litigation." 

These general principles have been totally 
ignored belqw. Attempting to enlist the aid of Ru 
23, plaintiff seeks to bring befcre this Court the 
claims of more than 100,000 persons, 99.6% of whom 


neither citizens nor residents of this nation. The 


ject matter of these claims is three offerings of 
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stock of IOS, a Canadian corpc ion headouartered 


this country, to such foreign residents and nationals. 


(192A-12, 169A-1704) The courts of Switzerland are 


presently accept’ ig and adjudicating all such claims 


against Cornfeld. (192A-15-17,18) Class action 


procedures should not be utilized to extend the 


jurisdiction of this Court over these matters, which 


Simply do not belorg here. 
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In his conditional class action determination, 
Judge Frankel specifically identified the following 


troubling problems, among others, which were left to 


(1) “({WJhe r foreign purchasers will 
be entitle . invoke the protection and 
sanctions of American securities laws." 
(2) "[W]hether foreign investors .. - 
will be bound in their own courts by 
an adverse decision in the instant 
class action." 
(3) "[Blasic questions affecting the 
management of the case" including the 
"keyestone .. . matter of notice" to 
elass members 

Py Ys a CAH O/ arama \ ~ o 
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Without any explanation, Judge Carter resolved 
these and other fundamental tssues in favor of notifying 
the class that class action status had been granted 


ana that they would be included in the class if they 


received the notice and did nothing. (287A, et sea.) 


B. Pending Swiss Proceedings _ 

On plaintiff's {initial class action motion 
of April 7, 1972 -- more than one year before any 
service was attempted on Cornfeld -- plaintiff's counsel 
contended that there was no other forum available in 


which any members of plaintiff's purported world-wide 
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class of 100,000 purchasers of IOS stock would seek 
relief. (53A) Plaintiff's mention of Swiss proceed- 
ings against Cornfeld stated that the action was 

criminal in nature and that because contingent fees 

are not permitted in Europe there was no likelihood 

of a class action being brought there. (Id) Plaintiff's 
counsel stated that "there was no way of knowing whether 


any damages would actually be sought" in the Swiss pro- 


ceedings. (Bjork Aff't, April 7, 1972, p-2) 
Plaintiff's description of the Swiss proceeding 
is wholly inaccurate and misleading. In fact, Swiss 
proceedings have been initiated by 395 
chaser-complainants of 22 nationalities, including at 
least 18 Americans, and are being actively litigated 
against Cornfeld. (192A-15-17,18) Moreover, sim- 
plified arrangements have been made in Switzerland 
for the filing of form complaints by IOS stock pur- 
chasers and competent, aggressive Swiss counsel has 
been retained to represent their interest. (192A-15, 
298A) More than 90 claims have already been resolved 
and testimony taken from purchasers, and negotiations 
involving 200 others are being actively conducted. (297A) 
A circular dated October i8, 1971, was widely 


circulated in Europe on behalf of a committee formed to 


eh 


"We are now at last in a position to 
follow through on the investigations 
commenced last year, in the matter of 
the defense of the interests of the IOS 
Swiss employees who have purchased stock 


in this company. 


"The undersigned have formed a Committee 
for the Defense of the said interests. 
"We have submitted the case fer 
examination by an attorney who is 
specialized, and advise you herewith 

of criminal suit which he has filed and 
which we feel defines perfectly the 
grievances which we can hold against 

the IOS executives. 

"We have now come to the stage where 


2 


we can file the complaint. 


"Tf you are still minded to go ahead, we 
shall ask you to fill in the blanks in 
the herewith complaint, giving your name 
first name and address, all exact (pag 
and also the number of shares purchas 
and the total price of your purchase 
(page 4) i 
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en the complaint 
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I Hafner, Attorney, 6, rue 

QR _ + Nn = ¢ arhr a ie i | - — . la 
Bellot, Geneva, who will see that all the 
complaints are filed together with the 


Procurator General. 


"Please be sure -- as we have arranged with 
Atty Antoine Hafner -- to pay to him direct 
your +hare of the amount required, namely 
1 fr. per share being satisfactory to him. 


"On the other hand, Atty Hafner reserves 

the right to demand payment of supplementary 
additional fees from our opponents, in case 
the complaint proves successful. 


othe 


"We urge you to join us in the filing of 
this_ complaint, as we have good reasons 
Li “that same will not 


and f grounds tO 
ait ag ainst those 


x 


only “lead to a ve 
responsible, but also to refund of the 


amounts paid in purchase of the shares. 


Of course, we are not in a position to 
guarantee to you this result, but the 
chances ree Success seem to us so favorabl 


that it would be regretable to abandon the 
process now and that we will succeed in 
seeing that justice is done." (Emphasis 


added. 192A-15-16) 

Swiss law permits intervention by civil 
parties in criminal proceedings. A Swiss judgment 
against the defendant would include complete damages 
or reparations for the purchase of IOS stock. This 
relief is being sought on behalf of the complainants 
in Switzerland. Both the wide circulation of the form 
complaint among prospective complainants in Hurope, 
and the filing of the Swiss action against Cornfeld on 


November 5, 1971, preceded the filing of the purported 


class action in the present case. Moreover, in contrast 
to the large number of persons who have joined in the 


Swiss proceedings, not a single person has sought to 
join in the present American action in the four years 
it has been pending. (192A-16) 

Although Swiss law does not permit class actions 
per se, the procedures adopted by Swiss counsel, in- 
cluding the simplified filing of form complaints, making 


arrangements for the compensation of counsel based on 
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Single representation of 395 complainants by one 


attorney bear a striking resemblance to certain as- 
pects of a class action, and demonstrate the availa- 
bility of an adequate forum for all plaintiffs. Of 


the 395 claims that have been processed in the Swiss 


are members of the class plaintiff seeks to represent), 


while working for IOS in Switzerland; and 112 are 
claims of non-Swiss employee-purchasers of 10S stock 
employed by IOS in France. The claimants are of the 
following nationalities: American, German, Canadian, 
Australian, Italian, Indian, French, English, Turkish 
Spanish, Portuguese, Greek, Chilean, Armenian, Sudanese 
Danish, South African, Argentinian, Israeli, Dutch 


Nero * ay awnr a 2 
Algerian ana Austrian. 


It is particularly significant that every 
one of the numerous claims filed in the Swiss proceedings 
are made on behalf of purchasers who bought IOS stock 


in only one of the three public offerings -- that 


made through Investors Overseas Bank Ltd. -- an IOS 
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subsidi 


fo 


ry which sold to IOS -ales representatives, 
employees, clients and others with a long standing 


relationship with IOS. The plaintiff in the present 


action, Howard Bersch, purchased his shares through 


the same Investors Overseas Bank, Ltd. offering as the 


hundreds of complainants in the Swiss proceedings 


Neither Bersch nor any other American purchased in 


now seeks to represent the exclusively foreign pur- 
chasers on those offerings. Moreover, Bersch hada 
long-standing relationship with IOS as did the employee- 
complainants in the Swiss proceedings 
worked for an IOS subsidiary and was employed by a 
firm which acted as a business consultant to IOS. 
(192A-17-18) 

The complaints in the Swiss proceeding are 
based upon the same allegedly false and misleading 
prospectus as the New York proceeding. (192-18) 

More than 90 claims in the Swiss proceeding 
have been settled after the taking of testimony from 
the individual claimants by the Swiss presiding official. 
In addition to the fees received directly from com- 
plainants in that action, plaintiff's counsel in 


Switzerland has received an additional 50,000 Swiss 


ay 


Francs for representing that group. Additional funds 
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will be received by complainants’ coun 
any further settlement. Thus, plaintiff's suggestion 
that European counsel would not pursue relief in 
European courts because of the absence of contingent 
fees and the cost of litigation is totally unfounded. 
Substantial numbers of members in plaintiff's purported 
class have been and are continuing to be adequately 
represented in another forum by competent counsel 

who is being well compensated. (297A-298A) 

The fact ‘nat so many individuals in plaintiff's 
position, with numerous claims both larger and smaller 
than his $6,000 claim, have participated in the Swiss 
proceedings, is itself substantial evidence that 
adequate remedies are available to the members of 


a 


plaitiff's purported class without burdening an 
American court with a 100,000 member class action on 


Canadian corporation which took place almost entirely 


outside of the United States. It is apparent from the 
Swiss proceedings to date that citizens of any nationality 
may invoke the jurisdiction of the Swiss courts to 

pursue their claims relating to the purchase of IOS 


stock. 


=~ 6 


Indeed, Switzerland would be the normal 
jurisdiction for the adjudication of these matters. 
The complainants, who are almost all Europeans, pur- 
chased the stock of a corporation headquartered in 
Switzerland, where most records remain. They bought 


a4 a+ Fa $ iy +h “11 ¢rt 7 Ar a 2 4 oa 
their stock in Europe, through European underwriters, 


or European branches of other underwriters. The prospectus 


they saw were generally printed in their native languages, 
and stated on their face, in effect, that the American 
securities laws would not afford them any protection. 
Under these circumstances, the American courts should 
not become involved in this enormous undertaking, which 
is a controversy that can be adjudicated in Switzerland. 
Moreover, IOS is presently in liquidation in 
Canada, pursuant to international understanding reached 
among several countries and the SEC, and appointed 
trustees have been representing the interest of 105 
stockholders and creditors. (3 
In Reynolds v. Texas Guif Sulphur Company, 
309 F.Supp. 566 (D.Utah, 1970), affirmed sub nom 
Mitchell v. Texas Gulf Sulphur Company, 446 F.2d 90 
(10th Cir. 1971), cert. denied, 405 U.S. 918 (1972), 
plaintiff .ought to represent, in the District of 


Utah, all persons who sold Texas Gulf Sulphur stock 
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between April 13, and April 16, 1964, consisting of 
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Other 
actions had already been commenced by several of 


such sellers, in another district. The Court of 


"The trial judge recited that as of October 
22, 1969, ninety four actions had been 
brought against Texas Gulf Sulphur and in- 
dividual defendants; that in March, 1969, 
two actions in the Southern District of 
New York had been allowed to proceed 
as class actions; that pursuant to that 
ruling, tedious and time consuming dis- 
covery had taken place and that if the 
various private suits were concentrated 
for trial in a single district, it should 
be in the Southern District of New York. 
In summary he stated: 'The litigation 
in New York is far advanced, far and 
away the bulk of the cases are there, and 
the information necessary to be obtained 
from the brokerage offices is more readily 
and conventent ily Available in New York 
City. + « « Our conclusion is that the 
trial court has wisely exercised its 
discretion." [446 F.2d at 107] 


Following the rule of this case, th 
resolution of the present controversy should be left 


to the courts of Switzerland, since, as in Reynolds, 


the litigation in Switzerland is farther advanced than 
the present action, the bulk of IOS purchasers reside 
in Europe, and the information relating to the 


substantive issues in the action, i.e. the statements 


Oe 
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in the prospectuses anq allegations of touting and 
market priming, are more rea ly and conveniently 


available in Switzerland, where IOS was headquartered. 
See also Sharp v. Hilleary Franchise Systems, Inc., 


56 F.R.D. 34, 38 (E.D. Mo. 1972). 


The Advisory Committee specifically addressed 


"In this connection the court ; 
should inform itself of any litigation 
actually pending by or against the 
individuals. The interests of the 
individuals in conducting separate 
lawsuits may be so strong as to call 
for denial of a class action. On the 
other hand, these interests may be 
theoretic rather than practical. ..." 
[39 F.R.D. at 104] 


The vigorous prosecution of the Swiss proceedings 
by the Swiss government and 395 private claimants demon- 
strates that this court should not inject itself into 


this essentially foreign controversy. 


S 


"Bringing an individual before the 
court involuntarily is one of the 
strongest acts within a court's 
jurisdiction. Thus, it must not 
only be justified; it must be re- 


is 
t 


. individuals so joined. Accordingly, the 
class action rule should be invoked to 
enable parties to bring their claims 
before the court; it should not be 
invoked to force them to do so." 
[Pearson v. Ecological Science Corp., 

17 F.R. Serv. 2d 1167, 1172 (S.D. Fla. 
1973). Emphasis in original] 


7 
quired to protect the rights of the 
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require any of the 
the same issues inv 


this burden upon Co 


» it would be contrary to the 


C. Res Judicata Problems 


pendency of the man 


Switzerland raises 


purported class act 


class members didn 


y complaints as 


substantial problems of res judicata 
i of eee ee 


ion would not be binding abroad if 


ot affirmatively “opt-into" the class 


and agree to be bound by the American determination. 


(125A et seq; 145A 


et seq; 161A-28 et 


et seq; 161A-1 et seq; 161A-17 


seq.) Even if the foreign purchasers 
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of IOS stock were forced to opt-in to the American 


tay eee Rens Pig ieee Ne aa i i ii ale i 
sxroceedings in order to participate, the affidavits 


rx 


indicate that some foreign countries, particularly 


Switzerland, might still decline to apply the doc- 


recognized in those lands. (161A-39-41) This problem 
was recognized by Judge Frankel, who questioned 
whether foreign investors would be bound in their 

own courts by an adverse decision in an American class 


action, and stated that the defendants he 
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titled to a complete victory -- including the prin- 


e ~t a 2 $ a ff « ea £ hh 4 
ciples of res judicata -- if success: 11 in their 


defense. (83A) 
This problem is varticularly serious for 
Cornfeld if, as expected, the Swiss proceedings proceed 


. 


to judgment before this case. The plaintiff here 


loses in Switzerland, but not be bound if Cornfeld wins, 
because plaintiff is not a party to the Swiss proceedings. 


In the leading case of Supreme Tribe of Ben- 


Hur v. Cauble, 255 U.S. 356, 366-7 (1921), the Court 
cautioned against pevmitting a "determination of the 
rights of most of the class by a decree rendered upon 


a theory which may be repudiated in another forum 
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"If the federal courts are to have the 
jurisdiction in class suits to which 
they are obviously entitled, the 
decree when rendered must bind all of 
the class properly represented. The 
parties and the subject-matter are 
within the court's jurisdiction. 
1G » Ssible to name all of the 
el parties, where, as here, its 
me p is too numerous to bring 
into court. The subject-matter in- 
cluded the control and disposition 
of the funds of a beneficial organi- 
zation and was properly cognizable in 
a court of equity. The parties 
bringing the suit truly representec 
the interested class. If the decree 
S to be effective and conflicting 
Judgments are to be avoided all of 
the class mi t be concluded by the 
5.ecrec. 
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a class action involving foreign nationals was the 


that the court's final determination would be fore 
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binding upon them. See e.g. Advertising Special 
& specia. 


. + . 1 wry 9° QD 494 IH 19 + mn 

Vat. Rn Ve FLU, €350 Peed 200 a6 126. Cist tis. 
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1956). Such a finding cannot be made here. 


fad 


The fundamental purpose of Rule 23 is to 
assure the "fair and efficient adjudication" of 


controversies. City of New York v. 7 ternational 
Pipe & Ceramics Corp., 410 F.2d 295, 298 (2d Cir. 


1969). Rule 2 was not designed to promote 


SS] S| 


fundamental procedural and substantive rights of 


defendants. Eisen v. 


479 F.2d at 1013-1014. Indeed one of the major 


accomplishments achieved by amending Rule 23 was the 


"That all class actions main 
end as such will result in ji 
cluding those whom the court 
members of the class, whethe 
judgment is favorable to the ” 
[Advisory Committee's Notes, 


69, 99] 

The 1966 amendments to Rule 23 were designed, 
in fact, to put an end to the 
which potential class members could 
permit themselves to be bound by the proceedings only 


after it became apparent that a result favorable to 


them would be achieved. 


"Hitherto, in a few actinns conducted 
as 'spurious' class actions and thus 
nominally designed to extend only to 
parties and others intervening before 
the determination of liability, court: 
have held or intimated t! 


members might be permitted to intervene 
after a decision on the merits favor- 

able to their interests, in order to secure 
the benefits of the decision for them- 
selves, although they would presumably be 
unaffected by an unfavorable decision... . 
Under proposed subdivision (c)(3) one-way 
intervention is excluded; the action will 
have been early determined to be a class or 
a nonclass action, and in the former case 


the judgment, whetuer or not favorable, 
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will include the’class, as above stated. 
t . Amr 4 t+ aonte Ne + | 
LAdvisoy »omm ittee'’s Notes, 39 F.R.D. at 
7 e. ~ 
+ )5~106 ] 


As demonstrated in affidavits submitted to the 
court by foreign attorneys, a final judgment on the 
merits in this action would not bar similar lawsuits 
in other countries by IOS shareholders who want a 


second crack at the defendants. 


The warning of Judge Fullam in Philadelphia 


Elec. Co. v. Anaconda American Brass C: 43 F.R.D. . 452, 


459 (E.D.Pa. 1968), is particularly appropriate: 


"C[CJourts should eschew applications 

of Rule 23 so expansive in scope as to 
permit ret to one-way intervention 
nder e se. The difference be- 
tween tervene if our side 

has al and ‘It 1 find out 


our side has lost I wiil col 
attack the judgment on due p 
grounds' may not be very great." 


ry fH 


sg ( 5 
Pied 46 17 (N.D.IT11. 1970), and Inmates of Mil- 
5 > Pee ea SR eh 
waukee County Jail v. Petersen, 51 F.R.D. 540, 542 


The manifest injustice of subjecting the 
cefendants in this action to multiple liability re- 
quires that the class action aspect of this case 
be dismissed. Although actions against many of the 


defendants could be brought in other nations, the 
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problem facing Ir. Cornfeld is by no means conjectural. 


395 claimants have already sued him in Switzerland, 


many of which have already been adjudicated. (192A-15). 


It is apparent that plaintiff' 


107) 


class action would be totally unmanageable. The 
asserted class consists of over 100,000 persons. At 
least 99.6% of the purported class are foreign 
citizens and residents who purchased IOS stock in 
countries throughout the world other than the United 
States. It is estimated that plaintiff's class woulc 
encompass as many as one hundred countries, and citizens 
speaking twenty-five languages or more. (192A-20-21) 
Locating and notifying the purchasers of IOS stock 
five years ago, many of whom purchased in street 

name and who are scattered around the globe would 
impose insurmountable problems. It is obvious that 
to have any effect, notices would have to be sent in 
numerous foreign languages. The district court, 
however, directed that the notice to the class be 
sent only in. English, over the objections of numerous 


defendants. * 


* See infra, pp. 48 et seq. 
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ance, United Kingdom, Turkey, Spain, Portu- 
gal, Greece, Chile, The Sudan, Denmark, South Africa, 
Argentina, Israel, The 
Austria. The Drexel, Harriman underwriting included 
more than 120 underwriters offering shares in Australia, 
The Bahamas, Belgium, Finland, France, Germany, Japan, 
Luxembourg, The Netherlands, Norway, Sweden and the 
United Kingdom. (192A-21) Moreover, the whole American 
concept of a class action is unknown in most other 
countries in the world, as is demonstrated by the affi- 
davits submitted by foreign lawyers from France, Eng- 
land, Germany, Italy and Switzerland on behalf of 
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p22etseq) Thus, for example, 
under the lower court's order, a Frenchman who pur- 


chased 10S shares 
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would receive a notice in English concerning an Amer- 
ican court action of a kind that neither he nor his 
local lawyer has ever before heard about and which 

is unknown to his system of law, and will be asked to 
make an intelligent choice concerning his participation, 
when there is substantial doubt that his actions would 


even be held to be binding by a French court, regardless 


28s 


Such a class action would also enmesh an 


American court in considering the relevancy of, and 


applying the laws and policies of,as many as one hundred 


different nations whose citizens purchased IOS stock 
in their own countries -- not in the 
Thus,the purchase of I0S stock by a German investor 
in Germany from a German underwriter would probably 
be governed by German law which has the most sub- 
stantial contact with the transaction. Restatement 
(2d) Conflict of Laws §§ 148, 188. Multiplied one 
hundredfoid the application of foreign law would 
sent an American court with hopelessly complex issues. 
Indeed, the complaint's broad invocation of "pendant 
jurisdiction" in addition to American securities law 


claims would compound the choice of law problems 


expectation that American securities laws governed 
their transactions. Nor were those laws designed to 
apply to sales of Canadian stuck to foreign nationals 
abroad. In fact, the prospectuses in question contain 
the express language on their first page: "The 


common shares offered by this prospectus are not 
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f America or any of its territories or 


possessions of any areas subject to its jurisdiction 


(168A, 184A) Imposing American securities 


laws under these circumstances would constitute an 


unwarranted interference with international contracts 


between foreign buyers and sellers. 


encountered by the 


Moreover, substantial problems would be 


fact that many foreigners purchased 


IOS shares through foreign banks so that identifica- 


~ 


tion of 


the actual purchasers would be difficult 


Since the shares are held in the equivalent of 


street 


nN 


ame, and numerous foreign banks are subject 


to laws regarding the confidentiality of their 


clients 


} 
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(192A-22) This would further compound 
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In Schaffner v. Chemical 


335 (S.D.N.Y. 1972), where a class action motion 


denied, 


the court stated: 


"The key factor in any (b)(3) class 
action determination is ... an assess- 
ment of the difficulties likely to be 
encountered in the management of a 
class action." 


The difficulties in the management of the 
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reat problem of giving notice to class members 
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present iawsSult as a 


to be encountered are 


extraordinary. 


The first problem to be faced involves 


providing notice to class members pursuant to Rule 


23(c)(2). This poses 
tifying class members 
laws and purchases in 


cannot be identified, 


ey 
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because of forei 


street name. 


they canriot be 


If 
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Qo 


great difficulty of iden- 


n bank secrecy 
class members 


iven actual 


notice and the case may not proceed as a class 


action. Eisen v. Carlisle and Jacquel 


The Supreme 


a) is qetnaaA 
Court emphasized 


94 S.Ct. at 2151, that notice to the 


meaningful, and not mere gesture. Ne 


below rejected the arguments by the non-settling defen- 


in, supra. 


in Eisen, supra, 


ertheless the court 
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dants that the notice be translated into the four 


guages, besides English, employed 


i.e., French, Spanish, German and I 


in the IOB pro- 


abundantly clear that an English language notice sent 


to class members abroad who are not literate in English 


will be meaningless. 


Bank and Trust Co., 339 U.S. 


In Mullane v. 


Central Hanover 


306, 315, 70 8.Ct. 652, 


657 (1950), the Court held that due process requires 


that the means employed in giving notice "must be such 


as one desirous of actually informing the absentee 


Moreover, interpreters would have to be 


retained to prepare the various notices, taking 
into account grammatical and semantical considerations , 


and to assist in responding to inquiries from claimants 


management difficulties would be compounded by the 
difficult language hurdles created in evaluating 
proofs of claim which class members would be required 


to submit. See, e.g., Siegel v. Realty Equities Corp. 
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of New York, 70 Civ. 4338 (S.D.N.Y. 1972); Harris v. 


in preparing written interrogatories and evaluating 


the answers of thousands of class members (ée.@. 


i=) 3 
Brennan v. Midwestern United Life Ins. Co., 450 F. 


2d 999 (7th Cir. 1971), cert. denied, 405 U.S. 921 


(1972)) would be insurmountable. Plaintiff insists 
on the right to represent non-English speaking foreign 


purchasers, but asserts that the use of procedures 


involving the only languages they understand would 
make this class action unmanageable 


Equally burdensome would be the difficulties 


a 


of litigating under foreign laws, embodying a wide 


range of social policies. Choice of law rules would 
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require that such diverse foreign laws be applied 
to claims of foreign nationals. Restatement Second, 
Conflicts of Laws §§ 148, 188. Similarly, full use 


of discovery 
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res afforded by the Federal Rules 


would be substantially interfered with by the world- 


governing foreign banks, which this court would probably 


respect (United States v. First Nationa City Bank, 


396 F.2d 897 (2d Cir. 1968), especially since criminal 
penalties are imposed for disclosure of confidential 


financial information. 
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100,000 separate trials might very well be required 
on the issues of causation and reliance by individual 
class members. The unprecedented problems inherent in 


a class action where more than 99% of the class 


have to be conducted in a variety of foreign languages, 
and where diverse foreign laws embodying often fun- 
damentally different social policies would have to 

be applied, would "transform a litigation into a gigantic 
burden on the Court's resources beyond its capacity to 
manage cr effectively control." Morris v. Burchard, 


Supra at p. 535. 
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As is discussed below, a class action may not 
be maintained where questions of law or fact not common 
to the class predominate. In this case, such non- 
common issues are significant. This factor must 
be considered by the court, not only in determining 
whether common issues predominate, as the rule requires, 


4 


but also on the question of manageability. Uncommon 


=" 


ssues will require separate adjudication for each 
of the more than 100,000 claimants. These issues will 


involve questions of law arising under many foreign 
4 oS 


LY 


underaking prohibitive. Pearson v. Ecological Science 


ry 


Corp., 17 F.R-Serv2d 1167 (S.D. Fla. 1973). See also 


Eisen v. Carlisle and Jacquelin, supra; Philadelphia 
>’ t > dF thot mts 
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Electric Co. v. Anaconda American Brass Co., 43 F.R.D. 


452 (E.D. Pa. 1968). 
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and Market 


The complaint in this action itself demon- 
strates that issues of fact common to the ass do not 
predominate over uncommon issues. The complaint goes 
far beyond the three offering prospectuses and specifi- 
cally alleges that the purported class was defrauded 


as follows: 
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"10 (e) Various IOS officials engaged 


violations of the antifraud provi 


S de as * 
the National Securities Laws, parti 
'run-jumping' and 'market priming.' During 
the months preceding the IOS Public Offering, 
these officials, including defendant Corn- 
feld, touted I0S' prospects at press con- 
P ferenc es, in brochures, at meetings of 

financial analysts" societies and on 

television. 

# eH 
"16. In the months prior to a contem- 
plated public offering, an issuer should 
and usually does maintain a well-guarded 
silence. The vurpose of this practice is 
to rvevent excitement for a public offering 
based on chance remarks or incomplete bro- 

chures or pamphlets. IOS and its senior 

| officers, prior to and in preparation for 

| the public offering, made glowing state- 

| ments concerning IOS and its future. IS 
was referred to as 'the most important 

- froce in the free world' and it was often 

estimated that IOS, by 1975, would have 
$15 billion under its management. 
"17. Defendants IOS and Co nfeld knowingly 
and wilfully committed the afo edescribed 
fraudulent and deceptive acts... 
"18(b). The participating Underwriters 
knew that defendant IOS and its senior 
officers had engaged in 'gun-jumping' 
and'market priming’ j B 


participating in the I i 
with knowledge of these facts, they aided 
‘ and abetted the defendants IOS and Cornfeld 
in their scheme to defraud the class." 
(13A, 16A-17A, Emphasis added) 
In short, the complaint contains numerous 
allegations that the 100,000 member class was de- 


frauded by the fact that defendant Cornfeld and others 
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members of the purported 100,000 member class heard 


- 7 o 7 teva 4 ai ata tea a ee s 
or received the alleged outing” statements, which 
- 2 +} . m o 7 7 
relied upon them, and the like. This problem is 
4 ’ bP 


compounded by the fact that the purchasers are spread 
among numerous countries, speak different languages 


and obviously did not receive or hear the same alleged 


statements. Proof of reliance, materiality and causation 


nember since the alleged false oral and written 
statements upon which plaintiff claims the class 
relied were disseminated throughout the world in 


various forms and were not standardized. The single 
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individual plaintiff, who resided in the United otates, 
«a a + 4 - - a + + aan “9 a Ana vn = 1,f 
is in no position to assert tnese llegations on benali 
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0,000 different persons, 99% of whom are foreigners 
Numerous authorities deny class action status 

in cases where alleged "touting" statements or mis- 

representations were not standarized, and were made 


unequally to members of the purported class. 
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m f Sen 5 = S . 
The Advisory Committee has observe 


follows, at 39 F.R.D. Oss 
"The court is required to find, as 
a condition of holding that a class 
action may be maintained under this 
subdivision, that the questions common 
to the class predominate over the 
questions affecting individual men 
b ; J 


“petr ated on numerous persons by the 
use Of similar misrepresentations 
may be an appealing situation for a 
class action, and it may remain so 
despite the need, if liability is 
found, for saperete determination 
of the damag ff n j 
duals within el 
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tions max 
of reliance t t; 
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were addressed." wee St added) 


The varying degrees of exposure to allegedly 


improfer or fraudulent public statements by 
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stock, present preszisely such uniquely individual 


questions that predominate over common issues. 
Morris v. Burchard, supra, at 51 F.R.D. 534: 
"The alleged misrepresentations were 


not standardized; they appear to have 
been disconnected series of oral 
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statements, which must have varied from 
person to person and seemingly made 
pursuant to a common course of conduct. 
No one of the variety of misstatements 
was necessarily brought to the attention 
of each individual purchaser." 


f £ 2. : n 
In Simon v. Merrill, Lyne Pierce, Fenner & 
Om 4 neo nT QO QR5 p= 4 107 + 
Smith, 482 F.2d 880, 382-3 (5th Cir. 1973), the court 
_~ Sane ¢ = ‘ade Beam —Tr ra) -tanAa At amwoaan 
denied class action status because of non-standardized 
representations, holding: 
" $c nt a+ A a ats 
If there is any material variation in 
the representations made or in the degrees 
of reliance thereupon, a fraud case may 
e unsuited for treatment as a class action. 
t 4% A Ax c wv Camm ta OF Ff4 $a] 
See Rule 23, Advisory Committee's UIiticial 
» an OD A2 + TOLL dnt vec 
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Hoscare die v. Stamm, 288 F. 

N.Y. 196 See also Commen 

Class aebion on Rule 10b-5, 

Rev. 337, 342 (1971). Simi 

writings contain material ' 
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(ick Mone 1968); Richland v. iis acuaee, 272 
F.Supp. 148 (S.D.N.Y. 1967)." 
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Similarly, in Carlisle v. LTV Electrosystems, _ 
Inc., 54 F.R.D. 237 (N.D. Texas, 1972), the court 


abserved that it was not clear that representations 
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made to the named plaintiffs, which included written 
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and oral Statements, were Suostantially 2ne Same a: 


those made to other class members. In denying plain- 
tiff's motion for class action determination, the 


court reasoned as follows at 54 F.R.D. 240: 


"The court finds the questions of 
fact and law common to the members 
of the classes alleged do not pre- 
dominate over questions of fact and 
law affecting only individual members 
of the classes. Further, the Court 
finds that a class action in this 
particular case is not superior to 
other methods for the fair and ef- 
ficient adjudication of this con- 
troversy. The continuance of ‘his 
cause as a class action would not be 
in furtherance of the very purpose 
of the class action device, the pre- 
vention of a multiplicity of suits 


based on a common wrong. Due to the 

uniqueness of information supplied 

each member, the reliance each placed 
. on the represent ns made to | 


fo 


oO 


as a class acti 
abuse of Rule 23, 
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t Ai ly 
the reasonableness of his reliance 
and the damages suffered by each in- 

dividual member, the continuance of 

| this suit as a class actio ould 

serve only to defeat the purposes of 

i the class action device and would 

; produce a judicially unmanageable trial. 
; Further, the prosecution of this suit 
tion would constitute ar 

' 
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See also Skydell v. Mates, CCH Securities Law Reports 
’ 993,538 (S.D.N.Y. 1972). 


More recently, in Pearson v. Ecological 


Science Corp., supra, 17 F.R.Serv. 2d 1167, 1170 
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(S.D.Fla. 1973), the complaint claimed that the 


ants had directed a "constant stream of false and 
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misleading news releases, public relations material 

and financial statements" which allegedly misled and 
influenced plaintiff and members of the class. The 
court observed that not every member of the class 

could have relied on the defendants' massive public re- 
latio:.s effort in the same manner or to the same extent: 


"Thus, in view of the requirement of 
establishing reliance on the communica- 
tions, judicial proceedings would be 
necessitated to determine whether, in 
fact, each individual member of the pro- 
posed class relied upon any of the allege 
misrepresentations spanning the three-year 
period. Such a determination would involve 
an analysis of the sophistication of each 
buyer, the extent of each buyer's own 
knowledge about Ecological Science 
Corporation, and the extent of each buyer's 
knowledge of the numerous alleged fraudulent 
representations." 


The court further noted, at 17 F.R. Serv. 
2d 1171-2, that the resolution of these non-common 
issues make the action unmanageable as a class action: 


"In short, when allegations of the 
consolidated amended complaint are 
analyzed, iv becomes apparent that 

a just detormination of the rights 

and liabilities o7 all parties present 
and potential to chis lawsuit, would 
necessi.2*e more than the finite 

capac’ *'ct: cs Judge and jurists to absorb 
the le: avi factual situations sur- 
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bee ome the purchase of each share of 
Ological stock during the relevant 

Sines and one-half year period of de- 

fendants' alleged fraudulent activities. 

Independent proof would be required 

as to whether, as alleged in plaintiffs’ 


complaint, each member of the proposed 
class purchased Ecological stock as a 
result of the ‘misleading,' ‘enticing,’ 
‘constant stream of false and misleading’ 
communications; whether, as alleged b 
plaintiffs, the individual purchaser' 
investment decision ‘was affected by 
proxy statements. . .' Questions as 
the common law of every state in whic 
potential member of the alleged class 
purchased Ecological stock would require 
resolution individual to each purchaser, 
a resolution mandating conflicti o 
results arising from the appli io 
the varying laws in the many relevant 
states. 
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"The preparation and presentation of 

the requisite proofs on, and the 
necessary resolution of, the questions 
individual to each purchaser ... would 
result in totally unmanageable confusion 
in the courtroom, made a coliseum by 
Such presentations on questions relevent 
Only to individuals of the proposed clas 


"Such a result -- impairing the 

application of the substantive 1 

is neither the desire of this co 

the design of Rule 23." 

Another predominant issue in this case,” 
which varies among the 100,000 class members, is the 


question of which nation's substantive law is to 


be applied to each particular claim. Foreign nationals 


a 


Tha 


purchasing IOS stock in foreign countries, after 
having received and relied upon representations made 
entirely in foreign countries, cannot look to American 
securities laws for relief. The problem is not 

solved merely by identifying a purchaser's nationality. 


The facts pertaining to each individual claim would 


This required factual review, in each case, 
to be followed by the application of the laws of 
different nations raise individual issues that clearly 
predominate over common questions. The differing 
State law pendent claims merely add to the confusion. 

A far less overwhelming problem involving 
the adjudication of pendant claims resulted in denial 


of a class action in Adise v. Mather, 56 F.R.D. 492 


497 (D. Colorado 1972), where th 
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Overwhelmingly predominate over the 
common questions. This arises from the 
fact tnat the underwriters authorized 
to sell the initial issue of stock 
being located in 13 different states, 
Sales were undoubtedly made in many 


at 


states, The common law and statutory 
laws of the state in which the trans- 
actions took place would govern. That 
the common law and sta atutory law govern 


ing fraud actions vary from state to 
esate * illustrated by the discussion in 
37 C.J.S. Fraud §2, p. 215 and the case 
citations thereunder. 


Wy 


We need not belabor the point that the 
addition of this claim raises many aues- 
tions of r and fact, the determination 


lay = 
of which depends upon the law of the s 
in which t i 
stock. 


"We find that this action, considered iné 
its entirety, raises individual questions 
which predominate over the questions of 
law and fact which are common to all 
members of the class. For this reason, 
the motion for the maintenance of this 
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action aS a class @ction should ve genied. 


"In making this finding, we have considered 
the difficulties of the management of this 
action as a class action. The difficulties 
are implicit in our finding that the questions 
common to the class do not predominate over 
the questions affecting only individual 
members. 

"We conclude that a class 
superior to other availabl 
the fair and oF nt ad 


con roversy." 


In the present case, uncommon issues of 
fact clearly predominate, requiring the denial of 


class action status. = 
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In Jacobs v. Paul Hardeman, Inc., 42 F.R.D. 595 
(S.D.N.Y. 1967), it was noted that significantly different 
factual and legal differences between the claims cf plaintiff 


and class members, as we have noted exist in this case, will 


class action an inappropriate method of adjusting a dispute. 
But in far more specific ways, Howard Bersch, the sole named 
plaintiff, is not typical or representative of the 100,000 
class members he wishes to represent. First, Mr. Bersch pur- 
chased under only one of the three public offerings of IOS 
Stock, that of Investors Overseas Bank, Ltd., whose sales 
were made to IOS employees and thosé closely associated with 


the company. He had nothing to do with the offerings of the 


Drexel Harriman group or the J. H. Crang offering which were 
=) 2 oC =) 


public, and he is in no position to represent purchasers at 
those two offerings. 395 irdividual purchasers under the 


same offering as Mr. Bersch -- all purported members of his 


class -- are already represented in Swiss proceedings. Second, 


Mr. Bersch'ts answers to interrogatories demonstrate that he 


did rot rely on the prospectuses he claims to be false and 
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who it is alleged so relieu, In his answer to interrogato 
number 23, plaintiff states that he purchased his shares on 
September 3, 1969, and forwarded his subscription and payment 


check to Geneva. The prospectuses, however, were dated Septem- 


45 O60 a a nAt ar la , - a +} 
ber 24, 1969, and thus were not available to Mr. Bersch at the 
+ aD q a 1-24 = a .9% he TT =] > hae 2 1m 
time he acknowledges making his purchase. Under these circum- 

© oC Ps 


Stances, Mr. Bersch is not in any position to represent those 
who purchased stock in the IOS public offerings "in reliance 
upon prospectuses which were false and misleading . .. and 
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Moreover, Mr. Bersch is hardly typical of the 100,000 
IOS purchasers he claims to represent, wh are almost all for- 
eigners who purchased as members of the gener:1 public. In 


his answers to interrogatories, Mr. Bei :ch acknowledges work- 


ing directly for Robert Sutner when he mad- nis purchase. 
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(28A, 42A, 43A) r. Sutner was both a director of IOS and one 
kin ma 4's © ee ae a a ee swt, PL nn and ep 
of the major selling shareholders in the pubdiic oirering. 


(192A-25) Thus, Mr. Bersch's knowledge of the workings of 
IOS makes him atypical of the purported class. 
Simon v. Merrill, Lynch, Pierce, Fenner and Smith, 


Inc., supra, 482 F.2d at 882 (5th Cir. 1973), is directly on 


point. There, both the trial court and the Court of Appeals 


a 


plaintiff “had 'unique' access to information regarding SCC 


through that company's board chairman, his personal friend ...." 


: Bersch's access to Sutner, an IOS board member whose 
own shares were sold in the underwritings, require a similar 
finding that he is neither representative, nor typical, of 
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G. Narrowing The Class 


of foreign proceedings, the problems of res judicat: notice 
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to foreigners, manageability, the dubious applicability of 
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Amsrican law, and complex questions of foreign law, at the 
minimiur Pea) > + > A clusion £f FoOrAi cr = and Amarin at 
PPI LINUIT eQqulle vile ACLUSILOT Oi rlorelgeners and Americans 
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reside abroad fr the purvorted class. Only then would 


the case be at all feasible to contend with. 
When faced with similar problems, the court similar- 
ly strictly limited the class along geographical lines in 


Philadelphia Electric Co. v. Anaconda American Brass Co., supra. 


In acdition, this limited group is the only class of which 


r * i 4 a aoe att We . ae ee 
plaintiff can in any way call himself a member. 


"In order to have standing to bring a 
class action, the class representative must 
first anc foremost be a member of the class 
which he seeks to represent." [Huff v. N.D. 
Cass Company of Alabama, 468 F.2d 172 (5th 


Csr. 39 fey) 

In addition, purported members of a class cannot be 
represented in a class action if their individual claims lack 
the necessary subject matter jurisdiction. Rule 23 was not 
designed to expand federal jurisdiction. Zahn v. International 
Paper Company, 414 U.S. 291, 94 S.Ct. 505 (1973); Snyder v. 
Harris, 394 U.S. 332 (1969). This Court is presently consider- 


ing the appeal by the defendants of Judge Carter's denial of 
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If the Court finds that any of the purchasers do not have a 
claim for relief under the federal securities laws, then the 
class would obviously have to exclude them. 

Of the 100,000 members of the purported class of IOS 
stock purchasers, no more than 387 were American citizens. 


1 


(192A-26) All were either IOS employees who worked and lived 
in Europe when they made their purchases of IOS stock, or had 

a close association or relationship to IOS. None of the Ameri- 
can purchasers was a stranger to the company. Many already 


owned preferred stock in IOS or held options for such shares. 


As is reflected in the addresses of these purchasers, the 


es, 


bending Swiss proceed-— 


of the American purchasers have already 


filed claims in the Swiss proceedings against Mr. Cornfeld, 


Inited States when they made their pur- 
chase. This small Sroup, of which plaintirr wa... amember, all 


pur 4sed stock under one o 


Seas Bank, Ltd. (Id.) This 


Broup is obviously manageable 


and presents no difficulties in 


. 


terms of notice or language 
Moreover, this grour 


most contact with the United States and is best situated to 


invoke the arguable and tenuous Protections of American secur 


ities laws. Even és to them, however, for the reasons set 


forth above common questions of law and fact do not predom- 
> 4 Ps 
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SS -action is not the best man 


H. The Proposed Partial Settlement 
And Notice 


In addition to the error created by declining to re- 


quire a notice printed in appropriate foreign languages*, the 


deren ee 
* Supra, at pp. 31-32, 
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notice to the class and the accompanying order concerning the 


the policy of Rule 23 and fundamental principles of due process. 


The notice to the class clearly states that the set- 
tlement and all Subsequent proceedings will be binding on all 
purchasers at the pubite offerings unless a member affirmative- 
ly excludes himself from the class. (238A) Nevertheless, the 
implementing order does not require any mandatory notice to 
purchasers through two of the three underwritings (i.e., IOB 


and J. H. Crang & Co.). (283A et seq.) The cost of mandatory 


notice to purchasers under the offerings of the settling de- 


5 - 4 4 } -\ hea a+ 4 Aa sannan 
fendants is to be borne by the settling defendant 


case -- either with respect to the mandatory notice or the 
volui.tary notice tc purchasers through IOB and Crang -- is 
plaintiff to pay the cost of notice. This unprecedented pro- 
cedure, which only requires that notice be sent to some class 


noamALa } ce} $ + a + 4 977 Sa mr atatl: ; 
members, although it purports to bind ait, 18 completely in- 


consistent with the unequivocal requirements of Eisen v. 
5 e | Ta F $ WY ] SK - hy B mde Wr 
Carlisle and Jacquelin, Supra, 94 S.Ct. at 2152; 


"The short answer to these arguments is 
that individual notice to identifiable class 
members is not a discretionary consideration 
to be waived in a particular case. It is, 
rather, an unambiguous requirement of Rule 
23. As the Advisory Committeets Note ex- 
plained, the Rule was intended to insure 
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99, 105-105. Accordingly, each class member 
who can be identifies through reasonable ef- 
fort must be notified that he may request 
exclusion from the action and ge pre- 
serve his ovportunity to press his claim 
separately or that he may remain in the class 
and perhaps participate in the management of 
the action. There is nothing in Rule 23 to 
Suggest that the notice requirements can be 
tailored tc fit the pocketbooks o rt lar 
plaintiffs." 


Not only is this procedure unauthorized, but so is 
the refusal of the District Court to require the plaintiff to 
pay the cc * of notice. Id., 94 S.Ct. at 2153. 


The scheme establishing the order and notice is par- 


ticularly bizarre in permitting purchasers through J. H. Crang 
to participate in the settlement even though the strict Court 
- =) 


has dismissed the action against Crang for lack of personal 
jurisdiction. (280A) 

Equally questionable is whether the notice adecuate- 
ly advised class members of the potential for no recovery at 
all against the non-settling defendants. 

The stipulation of settlement provides that the plain- 
tiff class must pay the attorneys' fees and litigation expenses 
of the sett2ing defendants in defending cross-claims asserted 
by the non-settling defendants aga‘nst the settling defendants. 


(248A) There is no basis whatever in law or public policy 


which would permit the plaintiff class to be responsible for 
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g defendants under any circumstances. 


There is a second provision in the se 
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q4A(4)), that the defendants must actively defend cross-claims 


by the non-settling defendants and that they are prohibited 


prior written approval of plaintiff's counsel. (Id.) This pro- 


vision, which aligns the settling defendants and the plaintiff 
against the non-settling defendants, is absolutely prohibited 
by public policy and the right to contribution afforded by re- 
cent decisions under the securities laws. See, e.g., Globus, 


Inc. v. Law Rese 


1970), afftd,442 F.2d 1346 (2a Cir. 1971), cert. denied, 404 


U.S. 941, 92 S.Ct. 286 (1971); Liggett & Meyers Incorporated 


v. Bloomfield, 380 F. Supp. 1044 (S.D.N.Y. 1974). 
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and paragraph 4A(3) of page 4 of the stipulation of settlement 
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provide that the plaintiff class automatically releases h 
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non-settling cefendants from any claims or causes of 


t on which the non-settling defendants successfully assert 


cross-—claims for indemnity and contribution against the settling 
defendants. Under this bizarre provision, if the plaintiff 


class recovers $100 million against the non-settling defendants, 
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for indemnification in this amount against the settling de- 
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ared the main prospectuses), then the plaintiff 


slass receives nothing: -- because it automatically releases 


lation of settlement, and rais serious questions as to whether 


the plaintiff is properly representing the purported class. 


i) 
a) 


Of critical significance is th ailure of Judge 


Carter to direct that the class members be required to af- 


As discussed above (pp.22-27 ), it has not been dis- 
puted by plaintiff that the courts of the foreign nations in 
which 99.6% of the class members reside would not recognize 
the validity of a judgment tn an American class action. At 


best, those courts would afford res judicata effect to such 
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way intervention by upwards of 99,600 class members would be 
made possible despite the very clear policy against such an 


abuse of Rule 23. 


I. Abuse of Rule 23 


As the Court of Appeals for this circuit rev?tntly 
observed in Eisen v. Carlisle and Jacquelin, supra, the in- 
vocation of class action procedures is often subject to abuse. 


The court cited its approval of the remarks of Professor Milton 


We have found no case -=- nor has plaintiff cited any -- where 


a court has even been asked to adopt class action procedures 


to facts involving so few Americans and so many foreigners 
whose claims are predicaved upon the laws of numerous foretgr 
legal systems. 

x Plaintiff is required to sustain the burden of 


demonstrating that the case satisfies the requirements of 
Rule 23. Demarco v. Edens, 390 F.2d 836 (2d Cir. 1968); Bur- 
stein v. Slote, 12 F. R. Serv. 23c 1, Case 2 (S.D.N.¥. 1968). 


He has not, and cannot, meet this burden. 
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That on the x4 day of 
deponent personally served the within 


upon the attorneys designated below who represent the / 
indicated parties in this action and at the addresses below 
stated which are those that have been designated by said 
attorneys for that purpose. 

By leaving 2 true copies of same with a duly 
puthorized person at their designated office. 


by tepesiting true copies of same_enclosed 
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of the clients represented and the attorneys' designated 


addresses. 
ft Kwan t Orasccectl 


Who me ‘= La LF" 
G 1 ek KL 0 a Leon Nebdigt Pesce 


on hied Yt. rm a Lethy lb fen v-# 
46 Wa ee be ; 


=< Sworn to before me this 


, 2 day of . JlsecR ,.1970 
( ce hei Ot $to— 


ICHAEL DeSANTIS 
sew York 


9 or. C sunty rd 


Commissic on Expires March 30, 1 
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By all standards, this case does not belong in this 
The class action determination should be vacated. 


remarks of the Chief Justice are in point 


"(T]he federal court system is for a 
limited purpose, ann 
and the public mus 
demand they make 


The State of the Jud 


933 (1970). 


Dated: New York, New York 
March 21, 1975 
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